Commissioner Lawson dissenting in part:

The judge's conclusion that U.  S.  Steel violated section 55.15-5 Is
clearly correct,  supported by substantial evidence,  and was challenged
by this operator only in terms of a generalized vagueness assertion,  as
the majority acknowledges.    My colleagues,  however,  have chosen to discount
the substantial evidence found by the judge below to have established that
MSHA did not carry out a complete (clean)   inspection of this mine during
the applicable period.    Finding of Fact 7;  Conclusion of Law 3.

The decision below has been found wanting by the majority because
the judge "summarily concluded" that this violation was caused by the
unwarrantable failure of the operator to comply with the standard,   and
his conclusion was "Insufficiently explained,"    As they note,  "we are
unable to exercise meaningful review as to whether the conclusion is
legally proper and supported by substantial evidence  ...  Accordingly,  we
remand this question to  the judge."    Slip op.  at 9  (citation omitted).

However, a different standard of review is applied to the "clean
inspection" question.    The majority here,   too,  finds  that  "the judge
provided no analysis of  this  [intervening  clean inspection]  evidence."
Slip op.  at 7.    Although I would not disagree that the judge's ruling
would be significantly more satisfactory had it  included an expanded
explanation for its bases,  I am not prepared so readily to overturn his
clear holding that MSHA "established prima facie that  there was not an
intervening clean inspection," 4 FMSHRC at 1109,  and,  as the majority
acknowledges,  "U.S.  Steel did not offer any evidence  to rebut  the prima
facie showing."    Id.

As the judge acknowledged,  the testimony below was  "skimpy" and
"possibly conflicting."    The judge,  performing his fact-finding duty,
resolved that conflict,     His reasons may have included an evaluation of
the witness'  demeanor,  evidence that MSHA inspector Wasley had a continuous
presence at this mine,  and, of most significance, his clear testimony
that:    "There was not no clean inspection,  no."    Slip op.  at 5,  Tr.   27-
28.  !_/    (Emphasis added).    The Commission should be loath to overturn
the judge's determination and substitute a differing view of  the facts
absent any rationale other than disagreement with the fact-finderfs
resolution of the conflicting evidence and speculation regarding its
meaning (see note 1,  supra).

My colleagues'  failure to remand this issue for necessary clarifi-
cation is thus internally inconsistent.    In lieu of affirmation of  the
judge on this issue, which would appear to me supportable on this record,
I would remand for clarification on this issue as well.     See The Anaconda
Company,  3 FMSHRC 299  (1981).    Whatever may transpire in the future in
this case will be better accomplished with such judicial clarification.

A.  E.  Lawson,  Commissioner

I/ The majority's assertion that,  "Presumably   ...  the inspector's view
of what constitutes a clean inspection agrees with that argued by  the
Secretary ...," slip op.   at 7,  lacks record support and is mere speculation.
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